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INTRODUCTION TO ENVIRONMENTAL INSURANCE

Emerging liabilities often lead to insurance policy 
changes – a Timeline of Change:

 Early 1970s - Major Federal Environmental laws led to unexpected liabilities for corporate 
polluters.

 Insurance Industry Reaction => Endorsing Pollution Exclusions on to standard General 
Liability policies.

 Over time, the early versions of these Exclusions have been overcome in court, leading to 
more robust exclusions – “Sudden & Accidental”, “Total” and “Absolute” versions abound 

 Mid-to-Late1980s – Insurance industry creates the first insurance policy offering intended, 
affirmative coverage for environmental liabilities.

 Present Day – Emerging Contaminants (PFOA/S, 1-4 Dioxane), Mold and Legionella claims 
leading to underwriting changes
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INTRODUCTION TO ENVIRONMENTAL INSURANCE

WHAT IS ENVIRONMENTAL INSURANCE?

 It’s a specialized insurance policy that is written to specifically respond to and provide insurance 
coverage for environmental liabilities which arise from specific conditions and operations.  

 Coverage is provided for Investigation and Cleanup Costs, as well as Transportation and 
Disposal Expenses, including costs incurred for the following:

 Environmental Consultants & Contractors

 Environmental Attorneys

 Transport & Disposal Costs

 Agency Fees

 Civil Fines & Penalties

 Coverage is also provided for Third-Party Claims:

 Tenants & Occupants of subject property

 Neighbors

 CERCLA contribution Claims

 NRD Claims

 Associated Legal Expenses to Defend these Claims
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INTRODUCTION TO ENVIRONMENTAL INSURANCE

WHO WRITES ENVIRONMENTAL INSURANCE?

 There is a niche sub-industry within the insurance industry of over 20 insurance companies 
offering some form of environmental insurance product.  Each company has specialized 
environmental underwriting, engineering and claims teams that are trained for this.

 Typically a specialty insurance broker gathers and reviews the information from their client, 
summarizes it, packages it up and submits it to select underwriters for their consideration, 
laying out what the expected coverage should include.

 The underwriters and engineers review environmental reports - Phase I & II, Remedial Action 
Work Plans, Closure Letter/NFA/RAO, etc. – and determine what they are willing to offer.

 Several rounds of negotiation and policy manuscripting may take place before coverage is 
formally offered.  Based on this fact, some courts have found that highly negotiated 
environmental insurance policies may not be Contracts of Adhesion, and thus are more 
neutrally interpreted based on the facts of the situation.
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COMMON CONCERNS ADDRESSED BY ENVIRONMENTAL 
INSURANCE

 Underground Storage Tanks – Known and Unknown

 Past Industrial Usage

 Former Dry Cleaners / Gas Stations

 Operational Exposures – Chemicals, Metals

 Habitational Exposures – Asbestos, Lead-Based Paint, Mold, Legionella

 Vapor Intrusion

 Re-Openers

 Third-Party Claims for Bodily Injury and Property Damage

 Natural Resource Damage Claims
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CURRENT INSURANCE MARKETPLACE

 Over 20 Insurers offering some form of coverage

 Main Players all “A” rated or better by AM Best

 Approximately $3B-4B in written premium annually

 Manuscript policies crafted to meet the needs of the deal

 Up to 10y Terms for certain deals

 Limits of up to $50M available from individual carriers

 Capacity of $500M+

 CAUTION: Policy Forms all vary from Insurer to Insurer…use an experienced 

broker that knows the marketplace
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ENVIRONMENTAL INSURANCE OVERVIEW

 Main Policies

 Pollution Legal Liability (Today’s Focus)

 Contractors Pollution Liability

 Specialty Environmental Forms

 Cleanup Cost Cap Coverage

 Lenders Impairment Coverage

 Closure/Post-Closure

 Liability Stop Loss 

 Coverage can be tailored for numerous exposures, including Asbestos 
Buy-Outs and Product Liability Buy-Outs
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Pollution Legal Liability 

 Onsite Remediation

 Offsite Remediation

 Third Party Claims for Bodily Injury and/or Property Damage

 Natural Resource Damage 

 Transportation

 Waste Disposal Activities

 First Party Business Interruption

 Coverage available for Pre-Existing and New Pollution Conditions
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Why Purchase PLL For Transactional Or 
Development Deals?

 Unknown Contamination

 Remediation coverage for known contamination is often excluded, but the risk of unknown 

contamination is difficult to quantify

 How well was a site delineated? How complex is site history?

 Emerging Contaminants 

 For example, sites closed in the past decade were rarely tested for PFAS, which is becoming 

mandatory in many states

 How confident are you that all of today’s and tomorrow’s emerging contaminants were 

sampled?

 What’s next?

 Known Contamination

 Negotiate and limit the scope of the exclusion

 Limit to Areas of Concern

 Limit to Media (Soil, Groundwater, sediment, etc)

 Give-back for offsite coverage

 Give-back for Bodily Injury and Property Damage (including NRD)

 Can coverage be structured excess over indemnity?
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• Toxic Tort Coverage

• Impact of Social Inflation on toxic tort outcomes

• NRD

• Trends in NRD claims are increasing

• Back-up Buyer/Seller Indemnifications

• Satisfy lender requirements

• Fill-in Coverage Gaps in General Liability Coverage

• Pollution Exclusion evolution

• Constituent Specific Exclusions (lead, asbestos, etc)

• Owned Property Exclusion

• Support Placement of traditional Reps & Warranties Insurance

• Don’t overlook New Conditions

• Mold is an industry loss leader with increasing frequency and severity.  Claims in excess of $10M 
are becoming a regular occurrence, especially in certain industries

• Fire/Explosion

• Oil/Chemical spills

Why Purchase PLL For Transactional Or 
Development Deals? (continued)
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OTHER BENEFITS OF TRANSACTIONAL ENVIRONMENTAL 
INSURANCE

Enhanced Due Diligence

 Detailed review of existing environmental information (i.e., Phase 
I/II, Prior Cleanups, etc.):

 Broker Team:

 Environmental Technical (PE, PG) 

 In-House Legal

 Former Underwriting Experience

 Insurance Company Underwriters

 Third-Party Consultants – hired by Underwriters
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ENVIRONMENTAL CLAIM TRENDS 

LEGIONELLA

• 2014 - 2018 : NYC  > 100 cases, 17 deaths

• 2015 – 2018:  Illinois Veteran Home - 4 cases (ongoing)

• 2017:  Graceland Guest House - 9 cases, 1 death

• 2017 – 2018: Univ. Washington Med. Ctr. - 5 cases, 3 deaths 

MOLD

• 2017: NJ School Program – 12 BI claims, $5M in Cleanup/BI/EE 

• 2016:  Ohio Warehouse - $850K in Cleanup, $450K BI/EE 

EMERGING CONTAMINANTS

• 2017: $670M Class Action Settlement by DuPont - OH/WV – 70,000 Plaintiffs BI claims 

• Current: 85 Military Bases in CA that are under further investigation by DOD
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ENVIRONMENTAL CLAIMS EXAMPLES 

Inheriting Historic Liabilities:

 Purchaser relied on Phase I ESAs in acquisition of corporate portfolio.  A 10y PLL 
policy was obtained.

 Approx. 4y later, during renovations on an urban-infill property, a former landfill was 
discovered.

 Fill area was over three acres to a depth of 20 feet bgs.

 Waste and underlying soil contamination (PCBs and VOCs) was removed with 
remediation costs of over $4.5M.

 Insurer paid remediation and disposal costs, BUT there were some uninsured costs 
associated with soil movement  which were expected to be incurred as part of the 
normal project operations.
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ENVIRONMENTAL CLAIMS EXAMPLES 

Contractor Error:

 A demolition contractor accidentally cut through an UST and it’s line leading to 
subsurface release of contamination into soil, groundwater, and nearly creek. 

 Multi-Agency response led to shutdown of the project for nearly a week.  Local news 
media running the story in papers and TV. 

 Contractor’s CPL Policy covered the costs of the error:

 Investigation, Cleanup and Restoration

 Natural Resource Damages

 Emergency Response & Crisis Mgmt. Costs

 Property Damage of the Property Owner’s property, including loss of use / lost 
time. 

 Legal & Consulting Expenses 
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ENVIRONMENTAL CLAIMS EXAMPLES 

Uncovering Surprises:

 Purchaser relied on Phase I & II in acquisition of former Industrial property which had 
been cleaned up.  A 10y PLL policy was obtained.

 Approx. 6m later, during demolition, previously unknown USTs were discovered.  Over 
decades contamination seeped out into the soil and groundwater beneath the 
foundation.

 Investigation ensued. Over 7,000 cubic yards of soil had to be removed and treated 
off site.  Unexpected costs for the excavation, remediation, transportation and 
restoration (new fill needed) > $2.5M.

 Insurer paid remediation and disposal costs, BUT there were some uninsured costs 
associated with foundation excavation  which were expected to be incurred as part of 
the normal project operations.

 Insurer has right of Subrogation if they choose to file E&O claim against Consultant 
that missed the USTs
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ENVIRONMENTAL CLAIMS EXAMPLES 

Not So Happy Ending:

 A vacation resort and spa and hot tub were unbeknownst to the resort contaminated 
with Legionella.

 Visitors were exposed to high levels of the virus, with about a dozen becoming sick, 
several hospitalized, and one elderly person dying.

 The injured claimants filed suit to recoup medical costs and other expenses, as well as 
pain & suffering.

 The resort owner filed a claim under its master PLL policy and the Insurer stepped in 
and paid for a good portion of the costs:

 Medical Costs of the injured, including a payment for pain and suffering.

 Legal costs of defending multiple suits. 

 Wrongful Death lawsuit filed by the decedent's estate was defended and ultimately 
settled by the Insurer.

 Costs to upgrade and replace the treatment and filtration system were uninsured 
costs of owning and maintaining commercial spa. 



©2019 ARTHUR J. GALLAGHER & CO. 17

EMERGING CONTAMINANTS
PFAS: PER- AND POLYFLUOROALKYL SUBSTANCES

Source: costalreview.org

PFOS PFOA PFHxS

• PFAS are a diverse class of synthetic chemical sand 

emerging contaminants

• At least one C is “fluorinated”

• C-F bonds are shortest and strongest

• > ~6,000 PFAS compounds
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PFAS: HISTORICAL / CURRENT USES

Fluoropolymers

• Durable

• Stable

• Inert

Fluororepellents/ Fluorosuractants

• Water / Oil Repellent

• Grease / Soil Resistant

• Surface Modifiers / Protectants

• Stain Resistant

Legacy PFAS

• PFOA, PFOS, PFHxs, Longer-Chains

• Phased out since early 2000

Current PFAS

• Improved Hazard Profiles / stewardship

• Vital applications in the US Economy Source: epa.gov
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HOW PFAS ARE INTRODUCED INTO THE ENVIRONMENT

Four Major Sources

1 Fire Training / Fire Response Sites
2 Industrial sites
3 Landfills
4 Wastewater Treatment Plants
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PFAS CHALLENGES IN THE ENVIRONMENT

Capable of harm at very small 
contamination levels

PFAS on Military Sites

PFAS in Drinking Water

Other Known Sites

PFAS Sites
Contamination 

Challenges

PFAS are…

Very mobile in surface water and 
ground water

Persistent “Forever Chemicals”



©2019 ARTHUR J. GALLAGHER & CO. 21

HEALTH CONCERNS

PFAS enter the blood stream, with early studies* linking PFAS to…

Kidney Disease Thyroid Disease
Reproductive 

Issues

*Substantial number of studies currently ongoing 

• Look at association between health outcomes and PFAS exposure

• Conducted by CDC and ATSDR

• Pease International Tradeport

• 8,000 people exposed to drinking water above advisory level, including at 2 daycare centers

Pease 

Study:
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NATIONWIDE AND REGION SPECIFIC EXPOSURE HAS LED 
TO A SHIFT IN THE PFAS REGULATORY ENVIRONMENTS

Regulatory Updates

610 drinking water sources in 43 
states have been impacted by 

PFAS related chemicals

Majority of sites on 
Eastern seaboard and

Great Lakes region

MI most impacted state, with 
minimum of 192 confirmed sites. AK

also with >100 sites impacted

• Currently no maximum concentration levels (MCLs) for PFAS

• The EPA has issued a health advisory for PFOA and PFOS (70 parts per trillion [PPT])

• The EPA is studying MCLs for various PFAS compounds

• Over a dozen states have promulgated or proposed MCLs in last year

• Expect final regulations in near future which will lead to large increase in enforcement actions

• CA requires samples for airports, landfills, manufacturing, bulk terminals and wastewater facility

• NY mandates sampling of all GW cleanup sites 

Regulation 
Examples
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THERE HAVE ALREADY BEEN A NUMBER OF HIGH VALUE 
PFAS CLAIMS…

State of Minnesota suit against 
manufacturer for PFAS 
contamination

Site manufactured ScotchGuard

Impacts to drinking water and 
surface water

Parties settled for $850M, mostly 
for investment in drinking water
& natural resource damage 
projects

Minnesota

Contamination emanating 
from a large industrial site 
used to manufacture Teflon, 
which contained PFOA

More than 3,000 plaintiffs

2017 settlement: $670M plus 
$50M per year for 5 years

West Virginia

Home to major carpet manufacturer

Heavy use of stain repelling 
chemical

Discharged to POTW

POTW discharge to Coosa River

Downstream water suppliers have 
spent millions cleaning drinking 
water

Georgia

1,000s additional toxic tort lawsuits filed throughout the United States, including many purported class actions

[details coming]

Alabama
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…WITH LARGE INCREASE IN CLAIMS EXPECTED IN 
COMING YEARS

Future Claims Drivers

Active Claims

MDL in South Carolina 
regarding fire fighting foam. 
Damages sought are 
estimated to exceed $1B

Number of lawsuits increasing
heavily year over year

Social Inflation

Upcoming November 2019 
movies Dark Waters & The 
Devil We Know focusing on 
PFAS

“Smoking Gun” 
document concerns

Litigation Shift

Moving FROM suits against 
chemical manufactures TO
manufacturers of products 
that used the chemicals

Suits from highly funded and 
experienced firms with 
history in similar products 
(i.e. asbestos and MBTE)

Substantial PE backing

Exposure areas

A 2019 study suggests there could be 
1,500 impacted US water systems 
used by 110,000,000 Americans 

Indications of substantial levels of 
PFAS in common grocery store items 
like meat and desserts

Firefighting foam leaving a toxic 
legacy across the US
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CASE STUDY: NJ SHOPPING CENTER - DRY CLEANER 
RELEASE

Issue: PERC contamination from a historic drycleaner discovered 
during pre-acquisition due diligence => $14M sale cancelled.  

Goal: Make property marketable in shortest possible timeframe

 November 2016 - Contamination discovered 

 Marcy 2017 - Investigation and sampling, plume delineated

 October 2017 - Obtained three competitive bids for performance of cleanup

 January 2018 - Remedial Plan approved by regulator (NJ LSRP)

 February 2018 - Began remediation of the property

 March 2018 - Nearly 80% reduction in contamination achieved, with complete 
remediation achieved by 3Q 2018

 Late 2018 - Began re-marketing the property

 June 2019 - Property sold for $16M+, PLL policy assigned to Buyer

SOLUTION: Obtained long-term (10y) assignable PLL policy to cover any unknown releases 

or migration of contamination off-site.
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CASE STUDY – RED HOOK INDUSTRIAL 
REDEVELOPMENT 

Issue: A client wants to purchase a former Industrial property in Red Hook, 
demolish the existing bulk fuel tanks and buildings, and create a High-Tech 
Logistics Facility. Some prior remediation has been performed by testing shows 
residual contamination still present.

 Large Petroleum Company has been cleaning up the property under written AOC with 
NYSDEC for decades. Indemnity from PetroCo to Client/Buyer as respects ‘known’ pre-
existing contamination. 

 Phase II testing, but due to size of the property (13 acres) and uncertainty of what 
might be found during redevelopment, looking for long-term PLL policy to insulate 
against risks.

SOLUTION:  

 10y policy with $10M Limit, $100K Deductible 

 Excess of Indemnity Solution provides coverage in event PetroCo defaults on its 
obligations as respects Known Contamination.  

 Transfers risk of “unknowns” discovered during redevelopment, plus provides 
operational coverage for existing and future tenants

 Also provides operational coverage for future tenants.
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CASE STUDY – CBS TELEVISION CITY 
REDEVELOPMENT 

Issue: A Los Angeles-based client was considering the purchase of CBS 
Television City studio and surrounding land to undertake master mixed-use 
redevelopment. Various uses over past 8 decades, including film studio, set 
design/creation, and gas stations led to environmental issues concerns.

 Some select Phase II testing done, but due to size of the property and its history there 
was uncertainty of what might be found during redevelopment

 Massive underground parking structure needed along with foundation work.

 Looking for long-term PLL policy to insulate against risks.

SOLUTION:  

 10y policy with $10M Limit, $100K Deductible 

 Transfers risk of “unknowns” discovered during redevelopment, plus provides 
operational coverage for existing and future tenants

 Negotiated with heavy involvement of Environmental Counsel, Lender’s Counsel, 
Insurance Consultant
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QUESTIONS?


